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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No. 2, 
SONITPUR, TEZPUR 

Criminal Appeal No. 32 (S-3) of 2012 
(Arising out of Judgment dated 26.06.12 

In G.R Case No. 2101 of 2007  
 
Md. Jakir Hussain 
S/o- Md. Sekhbor Ali 
Vill- Khanamukh 
P.O & P.S- Tezpur 
Dist- Sonitpur, Assam                                             ... Appellant 
 

-VERSUS- 
State of Assam 
Represented by the 
Public Prosecutor                                             ... Respondent  

 
Appearances :- 

 
 For the Appellant : Sri S. C. Acharjee, Advocate  
                                
 For Respondent : Sri. Khemraj Adhikari, Addl. PP. 
  

Date of Hearing :- 23.5.2016 
 
Date of Judgment :- 24.5.2016  

 

J U D G M E N T 

1. The instant appeal u/s 374 of Cr.P.C. has been preferred by Md. Jakir 

Hussain (hereinafter referred to as the ‘appellant’) against the order and 

judgment dated 26.06.2012 passed by the Learned Assistant Session Judge, in 

G.R. Case No. 2101 of 2007 whereby the appellant has been convicted and 

sentenced to undergo simple imprisonment for 5 years and to pay a fine of Rs. 

2000/- and in default to undergo SI for 2 months.  

2. Facts of the case, in brief, is that the informant Jamila Khatoon lodged an 

FIR on 26.12.2009 before the Officer-in-charge, Tezpur Police Station, alleging 

that on the previous night at about 12 PM, the accused Jakir Hussain along with 

two other persons forcibly kidnapped her daughter, when her daughter, Minara 
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had gone out of the house to attend to the nature’s call. It was further stated 

that since earlier, the informant had declined to give her said daughter in 

marriage to accused Jakir Hussain, the accused persons, together kidnapped her 

said daughter. The same was registered as Tezpur PS Case No. 948/07 u/s 366 

(A)/34 of IPC 

 

3. After due investigation, charge-sheet was submitted against the accused 

Jakir Hussain, under section 366 (A) IPC.  

4. In the trial before the Learned Assistant Session Judge, charge u/s 366 

(A) IPC was framed against the appellant, to which he pleaded not guilty and 

claimed to be tried. During the course of trial, prosecution examined as many as 

six witnesses whereas the accused/appellant adduced none. Upon conclusion of 

trial and hearing the parties, the Learned Assistant Session Judge, Sonitpur, 

Tezpur passed the judgment impugned in the present appeal.   

5. The grounds, inter alia, on which the appellant has assailed the judgment 

dated 26.06.2012 passed by the Learned Assistant Session Judge, Sonitpur, 

Tezpur are, inter alia, that the material contradictions in the evidence of the  

prosecution witnesses were not duly taken into consideration by the Ld trial 

Court.     

 

6. I have perused the records, the memorandum of appeal and heard the 

Learned Counsel for the appellant and the Learned Addl Public Prosecutor. 

Whereas the Learned Counsel for the Appellant reiterated the grounds urged in 

the Memorandum of Appeal, the Learned Addl. Public Prosecutor supported the 

judgment and submitted that the same does not call for any interference. 

7. In order to consider the rival submissions advanced, the evidence lead 

during trial is recapitulated herein below.  

 

8. PW 1, Jamila Khatoon deposed that Minara was her daughter and at the 

time of occurrence her daughter’s age was 12 years. PW 1 stated that 4 months 



Page 3 of 8 
 

before the date of her deposition at about 12 PM at night, she and her daughter 

were sleeping. Next morning, she did not see her daughter. Inspite of searching 

for her, she did not find her. PW 1 stated that she learnt from Nur Ali that Jakir 

Hussian had kidnapped her daughter and hence, after three days, she lodged 

FIR. PW 1 further stated that since she was searching for her daughter, there 

was delay in lodging FIR. PW 1 stated that after a day of lodging FIR, police 

handed over her daughter to her.  PW 1 stated that Jakir kept her daughter at 

Orang in the house of his uncle and his uncle had informed the gaonbura of the 

village of PW1. PW 1 stated that her daughter was handed over to the police, her 

medical examination was conducted and she was produced before the Court for 

recording her statement. PW 1 stated that the accused had earlier given a 

proposal to get married to her daughter and thereafter later he had kidnapped 

her. 

 

9. In cross examination, PW 1 stated that she was married about 20 years 

back and that she did not know her age. PW 1 stated that Minara was her 5th 

child and that her first child was born after 2 years of her marriage, the second 

was born thereafter 1 1/2 – 2 years. PW 1 stated that Minara was of the age of 

13-14 years and that she could not say the year in which Minara was born. PW 1 

stated that the proposal of marriage of Jakir and her daughter was not given in 

her presence. PW 1 denied the suggestion that she stated before the Court that 

Jakir had given the proposal to marry her daughter, in her presence of his 

daughter and that he had done the act. PW 1 stated that on the date of 

occurrence she was sleeping and the door of the house was locked. PW 1 stated 

that she could not say how her daughter had gone out inspite of the door being 

closed. PW 1 stated that her daughter was about 12 years of age at the time of 

occurrence. PW 1 denied the suggestion that her daughter was 18 years of age 

and that her daughter had taken Jakir away.  

 

10. PW 2, Minara deposed that about 6 months back, one night when she 

had woken up from her sleep at about 10 PM, opened the door and after 

urinating when she was going inside the house, the accused along with two 

other persons came there and gagged her mouth because of which she could not 
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shout. PW 2 stated that the other two persons brought her to Raghu Tiniali and 

from there they took her in a Bus. PW 2 stated that her mouth was gagged in 

the Bus and that she could not speak to anyone. PW 2 stated that only the 

accused went with her in the Bus and the other two left her in the bus and got 

down there itself. PW 2 stated that Jakir took her to his Mama’s house and kept 

her for three days. PW 2 stated that in his Mama’s house the accused forced her 

to enter into sexual intercourse. PW 2 stated that thereafter the Mama of the 

accused brought her to her village and handed her to the gaonbura, who in turn 

handed her over to the police. PW 2 stated that police got her examined by a 

doctor and had her statement recorded in the Court. PW 2 stated that her 

statement was recorded in the Court and she was handed over to her mother. 

PW 2 stated that at the time of occurrence she was 14 years of age.  

 

11. In cross examination, PW 2 stated that she had not been able to give the 

document in proof of her age. PW 2 stated that before the occurrence she did 

not used to roam about with the accused. PW 2 denied the suggestion that she 

used to roam about with the accused since before the occurrence. PW 2 stated 

that from Raghu Tiniali to Orang it had taken 2 hours to travel. PW 2 stated that 

on the way to Orang the Bus stopped and picked up passengers.  PW 2 stated 

that her mouth was gagged during the entire journey. PW 2 stated that the 

passengers of the Bus did not know about the occurrence. PW 2 stated that she 

had stated before the police and the Magistrate that the accused had taken her. 

PW 2 denied the suggestion that she had not stated as such before the police or 

the Magistrate. PW 2 stated that in the police station there were other persons as 

well and the said persons were still alive. PW 2 stated that she had stated before 

the police and the Magistrate that the accused had committed rape upon her. PW 

2 denied the suggestion that she had not stated that the accused had forcibly 

committed rape upon her. PW 2 denied the suggestion that she had stated 

before the Magistrate that she was having a love affair with the accused since 2 

years before the occurrence, that on 25.12.2003 on Tuesday she had, along with 

one girl named Bonti gone to the house of Jakir and waited there and after 

sometime when Jakir came, they together went to Raghu Tiniali and thereafter to 
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Orang. PW 3 denied the suggestion that she had stated before the police that 

she had known the accused since long; that the accused had 1 ½ years made 

one girl eloped from Orang but then too there was love affair between them; 

that they had gone to Paruwa Chariali on a cycle and from there they went to 

Orang in a Bus and thereafter since both the families agreed, we both were 

called back. PW 2 denied the suggestion that she had stated that Jakir had not 

done anything immoral with her; that she had deposed falsely; that Jakir had not 

kidnapped her.  

 

12. PW 3, Hasen Ali stated that the house of the accused was near his house. 

Minara was his daughter and she was aged about 12-13 years of age. PW 3 

stated that on the date of occurrence at about 3-4 AM, he learnt that Minara was 

not at home. PW 3 stated that he went for duty since from before Minara used to 

frequent with Jakir and as Jakir too was missing. PW 3 stated that thus, he 

thought that Minara must had gone with Jakir and therefore he did not look for 

her. PW 3 stated that his wife lodged FIR, after 3-4 days, thereafter the accused 

and his daughter was handed over to the gaonbura , who took them to the police 

station. PW 3 stated that his daughter was in his house, thereafter. 

 

13. In cross examination, PW 3 stated that he married at the age of 30 with 

Minara’s mother and that Minara’s mother was his second wife; he had three 

children from his first wife; that he could not say the year of birth of Minara; that 

after 3 years of their marriage the first child was born and Minara was their 

second child who was born after 3 years thereafter. PW 3 stated that since 

childhood Minara and Jakir used to roam about with each other and that he used 

to reside in the same campus. PW 3 denied the suggestion that Minara was 

above 18 years at the time of occurrence; that Jakir had not kidnapped Minara. 

PW 3 denied the suggestion that he had not spoken the truth in the Court. 

 

14. PW 4, Dr. Ranjan Kr. Das deposed that on 31.12.2007, he examined Miss 

Minara Begum, in connection with Tezpur PS Case No. 948/07, and found her 

secondary sexual characters were in developing stage. PW 4 stated that no injury 

was seen on her body or her private part. Vaginal smear failed to show 
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spermatozoa. Epiphysis plates of iliac crest were yet to be fused with the 

corresponding bones. Epiphysis plate around left elbow joint had fused with their 

shafts. PW 4 opined that there were no signs of rape, till the time of examination 

and the girl was below 18 years of age. PW 4 exhibited the medical report (Ext. 

1) and X-ray report (Ext. 2) along with all enclosures. 

 

15. In cross examination, PW 4 stated that he examined the victim on 

31.12.2007 but he issued the report on 21.02.2008 and that the same was given 

on a plain paper. PW 4 further stated that he had not mentioned the 

identification mark of the victim. PW 4 stated that there could be variation in the 

age of the victim on either side by 2 years. 

 

16. PW 5, SI Someswar Boro stated that on 29.12.2007 he was posted at 

Mahabhoirab OP as in-charge. On the said day Mustafa Zamila Khatoon filed FIR 

(Ext. 3) and after registering the GDE No. 576 dated 29.12.2007, the same was 

sent to Tezpur PS for registration and the same was registered as Tezpur PS 

Case No. 948/07. On being registered, he took up the investigation of the case 

and visited the place of occurrence, recorded the statement of the complainant 

and her husband and prepared sketch map (Ext. 4). PW 5 stated that he could 

not trace the victim and the accused on the said date. On the next day, guardian 

of accused and victim produced them before him, whereupon he arrested the 

accused. PW 5 stated that on 31.12.2007, the victim was produced before him 

and he recorded the statement of the victim Minara Begum and sent her for 

medical examination. PW 5 stated that the victim was produced before the Ld. 

Magistrate for recording her statement u/s 164 CrPC and subsequently after 

collecting the medical report he laid charge-sheet (Ext. 5) against the accused 

u/s 366 (A) IPC.  

 

17. In cross examination, PW 5 stated that the FIR was seen to have been 

written on 26.12.2007 and he received the same on 29.12.2007. PW 5 further 

stated that the accused was produced before him by guardian of the accused. 

PW 5 denied the suggestion that the victim had not been kidnapped by the 

accused and that he had not properly investigated the case.  
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18. PW 6, Mrs. N. A. Ahmed deposed that on 31.12.2007 she was posted as 

Judicial Magistrate 2nd Class, Tezpur and on that day Minara Begum was 

produced before her, in connection with GR Case No. 2101/07 as per the order of 

the Ld CJM dated 31.12.2007 pursuant to which, she recorded her statement 

(Ext. 6). PW 6 further stated that the said victim was escorted and identified by 

WPC Pravabati Narzary and after recording the statement of the victim she 

obtained the RTI of Minara Begum. 

 

19. In cross examination, PW 6 stated that the victim was escorted by the 

WPC and other persons had accompanied her. PW 6 further stated that the 

victim had herself given the statement and none had tutored her. PW 6 stated 

that the thumb impression was not endorsed by anybody.    

 

20. Re-scrutiny and appreciation of the evidence on record, as narrated 

herein above shows that though PW 2/Minara, the alleged victim girl has sought 

to portray that the appellant along with two others had forcibly lifted her from 

her house, gagged her mouth and put her in the bus at 10 PM on the night 

25/26.12.2009, in cross examination the said PW 2 has admitted that she had 

travelled in the bus about 2 hours from Raghu Tiniali to Orang on the said night. 

It has been further admitted by PW 2 that the bus had stopped at various places 

to pick up passengers. PW 2 has again deposed that throughout the journey her 

mouth was gagged and the passengers of the bus did not come to learn about 

the occurrence. The latter is unbelievable, in as much as, the accused could not 

have has gone scot free had he gagged PW 2 and forcibly taken her on the bus 

on a 2 hour journey along with other co-passengers. Again, though PW 2 has 

denied having stated before the IO that she was in love with the appellant since 

before and she had gone with the appellant to Paruwa Chariali on a cycle from 

where they travelled in a bus to Orang and again before this Court that before 

the occurrence she never used to move around freely with the appellant, 

nevertheless from her statement before the IO and from the deposition of her 

father/PW 3 it is seen that initially there was no alarm when PW 2 went missing 

since the appellant Jakir too was not in his house. The latter being so, because 
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both the accused and Jakir, used to often frequent with each other. In fact PW 3, 

father of the alleged victim girl has admitted that the appellant, Jakir used to 

reside in the same compound and Minara and the appellant used to roam about 

with each other since childhood. Again, though, the alleged victim girl has 

deposed that the accused had forcibly committed sexual intercourse with her, the 

latter is neither the case of the prosecution nor was it alleged at the first 

instance. PW 4, the medical officer in fact did not find any injury on the body of 

Minara. Though, PW 4 has opined that Minara was yet to attain the age of 18 

years, nevertheless from the scrutiny of the statement of Minara u/s 164 CrPC 

(Ext. 6), it is seen that Minara/PW 2 was mature and that she very well 

understood her action in voluntarily going with the accused on the night of 

25/26.6.2012 and travelling with him for 2 hours to reach Orang. Hence, the 

alleged victim girl/PW 2 has to be necessarily held to be untrustworthy; outcome 

of the same being that on the basis of the evidence of PW 2, the 

appellant/accused could not have been held to be guilty u/s 366 (A) of IPC.   

 

21. Thus, in view of the discussion hereinbefore, the instant appeal 

succeeds. Conviction of the appellant and the sentences imposed thereon by the 

impugned judgment dated 26.6.2012 passed by the Ld Assistant Session Judge is 

hereby set aside. The accused/appellant is acquitted of the offence under section 

366 (A) I.P.C and he is set at liberty forthwith.  

 

22. Bail bond of the appellant, if any, stands discharged. 

 

23. Let the record of GR Case No. 2101 of 2007 be sent back forthwith to 

the Court of Learned Assistant Session Judge along with the copy of this 

judgment.  

 Given under my hand and seal of this Court on this the 24th day of May, 

2016. 

 

     Additional Sessions Judge No. 2 (FTC), 

          Sonitpur, Tezpur.  


